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United States Court of Appeals 

! 

District of Columbia. 


No. 9832. 


LOUIS G. KARZIS, Appellant 

v. 

LOUIS COUREMBIS, Appellee 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal by Louis G. Karzis, plaintiff below, 
from the action of the District Court of the United States 
for the District of Columbia, granting appellee’s motion 
to dismiss. (Tr. 21) 

This District Court had jurisdiction under the D. C, 
Code, 1940 edition. 

This Court has jurisdiction to review the judgment under 
the same code. 
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The pleading showing existence of the jurisdiction is the 
complaint. (Tr. 1) 

STATEMENT OF THE CASE. 

In order to avoid the possibility of confusing the parties 
by the inadvertent use of the wrong terms, Appellant 
respectfully asks the Court to permit him to continue the 
designations used below for the parties herein; i.e. to 
designate the Appellant as plaintiff and the Appellee as 
defendant. 

Plaintiff brought this action for judgment declaring: 

That the deed given by a third party to the defendant, 
conveying to him a certain piece of real estate in the 
District of Columbia, together with a certain assignment 
executed by plaintiff for the defendant and a certain option 
executed by defendant for plaintiff, all documents executed 
about the same time and covering the same property, to 
constitute an equitable mortgage or a trust; 

That defendant be required to accept such a sum or sums 
of money as he has advanced to the plaintiff and for the 
purchase of the property, plus a legal rate of interest, and 
to reconvey the said property to the plaintiff upon the pay¬ 
ment of such amount and interest to the defendant; and 

That defendant be enjoined from disposing or attempting 
to dispose, lease or encumber said property until final 
adjudication of this suit. 

Plaintiff’s complaint on which his prayers for the desired 
judgment were based alleged that (Tr. 1-6): 

On or about the 6th day of May, 1946, the plaintiff, Louis 
G. Karzis, entered into an agreement with one George B. 
Bryan, owner of Lot No. 882, Square No. 732, located in 
the District of Columbia, and designated as premises 101 
B Street Southeast, Washington, D. C., whereby the said 
George B. Bryan agreed to sell and the plaintiff agreed 
to purchase the parcel of land and premises above identi¬ 
fied at the full price of $175,000.00 on the following terms 
and conditions: 
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The plaintiff was to, and did, pay $4,000.00 upon the 
signing of said agreement; $46,000.00 was to be paid 
within 60 days from the date of said agreement and 
the balance of $125,000.00 was ot be paid in annual 
installments of $6,250.00 each plus interest at 4 1 / 4% 
per annum. 

On July 1, 1946, the time of making the $46,000.00 pay¬ 
ment under said agreement was extended to July 17, 1946, 

On July 15, 1946, the said agreement between the plain¬ 
tiff and the said George B. Bryan was amended by mutual 
consent of the parties to provide, among other things, that 
the property in question was being sold subject to the 
existing leases described in said amendment. 

From the date of the original agreement (May 6, 1946), 
between plaintiff and the said George B. Bryan to about 
July 10, 1946, plaintiff had devoted his entire time, had 
spent considerable sums of money and had exerted great 
efforts trying to raise the $46,000.00 required to be paid on 
the purchase of said property by July 17, 1946. 

On or about July 10, 1946, the plaintiff, Louis G. Karzis, 
met with and talked to the said defendant, Louis Cour- 
embis, regarding the possibility of borrowing from him the 
money he needed to comply wdth the terms of the said sales 
agreement between plaintiff and the said George B. Bryaln, 
and to discharge the obligations he had incurred in his 
efforts to raise the necessary funds. 

The defendant agreed to loan plaintiff the money he 
required for his purposes, provided he, the plaintiff, would 
secure the repayment of the same to the defendant plus a 
substantial interest for the use of the money. 

The plaintiff replied to the defendant that the only 
security he could offer was the property covered by the 
agreement and that he was willing to pledge that and the 
income from it, less the amounts that would be required for 
the annual payments thereon, the taxes, insurance and 
other necessary charges. Regarding the question of interest 
plaintiff told defendant that he, plaintiff, would be willing 
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to pay anything within reason. To this, the defendant 
answered that he would consult his lawyer and then let 
the plaintiff know’ w’hat he wrould do. 

Subsequent to the conversation set forth in the preceding 
paragraph, plaintiff and defendant met again, and on this 
occasion, defendant told plaintiff that because the amount 
of interest he would require for the loan might be consid¬ 
ered usurious, in the event of litigation, he, defendant, had 
been advised that the only safe way for him to handle the 
transaction would be for plaintiff to assign his rights 
under the sales agreement to the defendant, allow defend¬ 
ant to take title of the property, and then he, the defend¬ 
ant, Courembis, w’ould grant him the plaintiff, Karzis, the 
option to redeem the property at a certain price. The 
plaintiff expressed himself agreeable to the arrangement 
provided the redemption w*as not unreasonable. Where¬ 
upon defendant assured plaintiff that the redemption price 
would be fair. With this understanding they agreed to 
proceed with the completion of the deal. 

On July 15, 1946, the parties met again and, with the 
understanding set forth in the preceding paragraph (8), 
being rehearsed and reconfirmed by both parties, the 
plaintiff “assigned, transferred and set over to and unto 
the defendant, Louis Courembis”, all of his “rights, title, 
interest and estate” in the said sales agreement, for a 
consideration recited in the assignment and the oral agree¬ 
ment and understanding that the said defendant, Louis 
Courembis, would sign a w’ritten acknowledgment of plain¬ 
tiff’s right to redeem the property in question by paying 
defendant the amounts advanced by him plus a reasonable 
interest on said amounts. 

On July 17, 1946, the defendant delivered to the plaintiff 
an instrument properly sealed, signed and notarized pro¬ 
viding, among other things, that the said defendant, Louis 
Courembis, granted unto the plaintiff, the said Louis G. 
Karzis, the option to purchase the land and premises here¬ 
inbefore described and identified on or before Jan. 17th, 
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1948, for a sum equal to the aggregate amount of Two 
Hundred Twenty Thousand Dollars ($220,000), plus such 
amount as shall have been expended by said plaintiff in the 
operation and maintenance, less such amounts as shall 
have been received by defendant as rents from said 
premises. 

The price of redemption recited in this “agreement” 
signed by the defendant would, if paid, net the said 
defendant the exorbitant and usurious interest of 72% or 
the enormous profit of $40,000.00. 

The plaintiff protested strongly against this outrageous 
betrayal of confidence and pleaded with defendant to be 
more reasonable, pointing out to him that the price he had 
set on the redemption of the premises was not only exorbi¬ 
tant and usurious, but prohibitive. Defendant’s response 
was: “either that or nothing”. 

The plaintiff, having been induced to make the assign¬ 
ment by defendant’s reassurances of a fair deal, and being 
severely pressed for money so as not to be able to exer¬ 
cise free choice in the matter, and it being the last day of 
life remaining to the sales agreement, received the grant to 
redeem the property under protest. 

Since July 17,1946, plaintiff has repeatedly talked to and 
pleaded with the defendant to accept the repayment of the 
money paid out by him, plus a reasonable rate of interest 
and to reconvey the property to the plaintiff, but the said 
defendant has wrongfully, and fraudulently refused and 
continues to refuse to do so, even though plaintiff has 
offered to pay the debt with a reasonable amount of profit. 

Wherefore, plaintiff prayed the Court below to rule, 
adjudge and decree: 

1. That the deed received by the defendant for the prop¬ 
erty herein identified, together with the assignment exe¬ 
cuted by the plaintiff and the option agreement executed by 
the defendant constitute a mortgage, and not an absolute 
deed of conveyance. 
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2. That the amount advanced by the defendant was for a 
loan and not for the absolute purchase of the property. 

3. That the amount demanded by defendant for the 
reconveyance of the property is exorbitant, usurious, and 
illegal. 

4. That defendant be ordered to surrender said deed to 
be so corrected as to read as a mortgage securing the 
amount actually advanced by the defendant plus a legal 
rate of interest. 

5. That defendant be required to accept such a sum of 
money as he has advanced, plus a legal rate of interest, 
and to reconvey the property to the plaintiff upon the pay¬ 
ment of such amount to him. 

6. That defendant be enjoined from disposing or attempt¬ 
ing to dispose, lease or encumber said property until the 
final adjudication of this suit. 

7. And for such other relief that this Honorable Court 
may deem proper and just. 

Jury trial was demanded on all issues. 

Defendant’s Motion to Dismiss. 

On February 2, 1948, defendant filed a motion to dismiss 
plaintiff’s suit on the alleged grounds that: 

1. No facts as distinguished from legal conclusions are 
alleged which would warrant the granting of any relief. 

2. Oral negotiations between parties were merged in the 
written agreement of July 17, 1946. 

3. The action cannot be maintained in view of the Statute 
of Frauds. 

4. The action is defective because restitution is not 
tendered. 

5. Plaintiff has been guilty of laches. 
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Points and Authorities in Support of the Motion to 

Dismiss. 

Defendant filed the following points and authorities in 
support of his motion to dismiss: 

1. No facts, as distinguished from legal conclusions, are 
alleged which would warrant the granting of any relief. 

2. It is apparent from the complaint that the oral nego¬ 
tiations between the parties antedating the written agree¬ 
ment of July 17, 1946, were merged in said agreement. 
Parol evidence to modify or contradict the writing is clearly 
inadmissible. This rule is so elementary as to require no 
citation or authority. 

3. It is likewise clear that plaintiff can not maintain 
this action in view of the express provisions of the Statute 
of Frauds. Title 12-201 D. C. Code 1940. 

4. If the complaint be treated as an equitable action for 
rescission, it is fatally defective because restitution is not 
tendered. 

Cortelyou v. Thorpe, 32 App. D. C. 20. 

Kramer v. Harsch, 278 F. 860. 

Seitz v. Brewers Refrigerating Machine Co,, 141 
U. S. 510, 35 L. Ed. 837. 

5. Plaintiff has been guilty of such laches as to preclude 
relief. 

Plaintiff’s Points and Authorities in Opposition to Defen¬ 
dant’s Motion to Dismiss. 

On or about February 13, 1948, plaintiff filed the follow¬ 
ing statements and citations in opposition to defendant’s 
motion to dismiss plaintiff’s complaint (Tr. 16-20): 

1. The complaint does not fail to, but, on the contrary, 
does state sufficient and ample claims upon which relief 
may be granted under the Federal Rules of Civil Pro¬ 
cedure, and Rule 12 thereof, cited by defendant’s attorneys, 
is not in contravention to any part of said complaint. 
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2. The allegations to the effect that (a) plaintiff 
approached the defendant for a loan; (b) that defendant 
agreed to make the loan; (c) that the matter of pledging 
the property in question as a security for the loan was dis¬ 
cussed and agreed upon between the parties; (d) that the 
defendant demanded the assignment of the option to him 
as a means of protecting himself in his plan and intention 
to extort a usurious and illegal rate of interest and wring 
from plaintiff an unconscionable gain; (e) that defendant 
outrageously betrayed plaintiff’s friendship and confi¬ 
dence; (f) that plaintiff was constrained to submit to this 
gross betrayal and mistreatment because he was so 
severely pressed for time and money as to be unable to 
exercise free choice in the matter; (g) that he submitted 
(o defendant’s unreasonable demands under protest; 
(h) that defendant agreed to return the property with an 
accounting of receipts and expenditures handled by him 
for the benefit of the plaintiff; and other statements are, as 
distinguished from legal conclusions”, facts alleged which, 
when proved upon the trial of this suit on its merits, will 
warrant the granting of the relief for wdrich plaintiff prays. 

3. Regarding admissibility of “parol evidence to modify 
or contradict the writing referred to in paragraph 2 of 
defendant’s memorandum, plaintiff submits that: 

a. On a question whether a reed of land, accom¬ 
panied by an agreement between the parties for a re¬ 
conveyance on certain terms or conditions, is to be con¬ 
sidered a mortgage or a conditional sale, it is permis¬ 
sible, in searching out the real intention of the parties, 
to receive evidence of all facts and circumstances at¬ 
tending the transaction, or connected with it, which 
have a tendency to disclose the real meaning and de¬ 
sign of the parties at the time the conveyance was 
made. 

Eiland v. Radford, 7 Ala. 724; 42 Am. Dec. 610. 

Jeffrey v. Robbins, 167 Ill. 375, 47 N. E. 725. 

Silsbe v. Lucas, 36 Ill. 462. 

Wolfe v. McMillan, 117 Ind. 587. 



9 


i 


Gassert v. Bogk, 7 Mont. 5S5. 

Russell v. Southerd, 12 How. 139,13 L. ed. 927. 

b. If a person who lias contracted for the purchase 
of land procures another to lend him the money neces¬ 
sary to make the payments, or to advance it for him, 
and has the deed made to the latter, with an agree¬ 
ment that he will convey the title to the former on re¬ 
payment of the amount advanced, the transaction will 
amount to an equitable mortgage. 

Hughes v. McKenzie, 101 Ala. 415, 13 So. 609. 

Sims v. Gaines, 64 Ala. 392; 

Eutaiv Bank v. Alabama State Bank, 87 Ala. 163, 7 
So. 91. 

c. The form in which the parties may have cast the 
agreement is immaterial. 

Brownlee v. Martin, 28 S. C. 364, S. E. 148; 

Walling v. Aiken, McMull, Eq. (s. c. 1); 

Watts v. Kellas, 56 Feb. 1, 5 C. C. A. 394. 

d. It is a settled doctrine of equity that the form of 
a transaction will never preclude inquiry into its real 
nature, but in all cases the intention of the parties must 
control, irrespective of the form, or whatever cover 
may be used to disguise the transaction and hide its 
real character. 

Taintor v. Keys, 43 Ill. 332; 

Smith v. Sackett, 15 Ill. 528; 

Roddy v. Brick, 42 N. J. Eq. 218; 

Houser v. Lamont, 55 Pa. St. 311. 

e. For the purpose of reducing a deed, absolute and 
unconditional in its terms, to the character of a mort¬ 
gage, it is entirely immaterial whether the contract 
which constitutes the defeasance be incorporated in 

the same instrument or in a separate instrument.; 

: 

Roivan v. Sharps’ Rifle Mfg. Co., 31 Conn. 1. 

Wilson v. Shoenberger, 31 Pa. St. 295. 

Dubuque Nat. Bank v. Weed, 57 Fed. 513. 

And when a deed absolute is given, and at the same 
time a separate defeasance is executed, parol evidence 
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is admissible to connect the two writings and to show 
that they were parts of the same transaction, and that 

v the whole amounted to and was intended to be a mort¬ 
gage. 

Gay v. Hamilton , 33 Cal. 686. 

Preschbaker v. Feaman, 32 Ill. 475. 

Turner v. Cochran, 30 Tex. Civ. App. 549, 70 S. \V. 

1024. 

f. If the grantor or assignor was severely pressed 
for money at the time of the transfer, so as not to he 
able to exercise a perfectly free choice as to the disposi¬ 
tion of his property, and raised the sum needed by con¬ 
veying the property, or by having the same conveyed 
in fee with a right of repurchase, his necessitous con¬ 
dition will go far to show that a mortgage was intended, 
(Conway v. Alexander , 7 Cranch (U. S.) 218, 3 L. ed. 
321) and strong proof is needed to show that the con¬ 
tract between the parties was founded on an adequate 
consideration, and so reasonable and fair in itself as to 
relieve it from the suspicion of fraud, undue influence, 
or uneonscientious advantage, all of which is charged to 
the defendant in the present case. 

4. There is nothing in either the “express’ 9 or “implied” 
provisions of “Title 12—201 D. C. Code 1940”, cited by de¬ 
fendant, which in any manner prohibits or interferes with 
the maintenance of this action by the plaintiff. It would be 
singularly strange, indeed, if the Statute of Frauds could 
or would be envoked to protect a fraudulent transaction. 

5. Plaintiff alleges that he has repeatedly offered to make 
restitution to the defendant for the monies advanced by 
the latter, plus a reasonable rate of interest or profit, and 
that the defendant has steadfastly refused to accept such 
restitution. 

Plaintiff still stands ready and willing, and hereby offers 
such restitution in exchange for the deed reconveying to 
him the property in question. 

6. Plaintiff denies that he has been guilty of any laches, 
much less than “of such laches as to preclude relief”, as 
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contended by the defendant. On the contrary, plaintiff has, 
times without number, approached the defendant and at¬ 
tempted to effect an equitable settlement of their differ¬ 
ences, but the defendant has spurned every reasonable 
offer. 

Hearing on and Disposition of the Motion to Dismiss. 

On or about March 4, 1948, a hearing was had on defen¬ 
dant’s motion to dismiss, and an order sustaining said: mo¬ 
tion was entered in the action by the Court below (Tr. 21): 

“This action came on to be heard at this term of 
Court upon defendant’s Motion to dismiss the com¬ 
plaint for failure to state a claim upon which relief 
may be granted, and thereupon, upon consideration 
thereof, and the argument of counsel thereon, it is this 
8tli day of March, A. D., 1948. 

“Ordered that said motion be and the same hereby 
is sustained and said complaint dismissed with costs.” 

STATEMENT OF POINT ON APPEAL. 

Plaintiff filed his notice of appeal to this Court from the 
order of the lower Court sustaining defendant’s motion to 
dismiss plaintiff’s action. (Tr. 22) 

The lower Court erred in granting defendant’s motion to 
dismiss and in not allowing a trial to be had on the merits 
of the issues raised in plaintiff’s complaint. 

SUMMARY OF ARGUMENT AND CONCLUSION. 

Plaintiff feels that the points and authorities set fort)i in 
his opposition to defendant’s motion in the Court below are 
sufficient to show ample support to his contention that he 
is entitled to have the opportunity to prove, by parole evi¬ 
dence, the real intention of the parties to the transaction; 
and he, therefore, invites this honorable Court to review the 
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same; and prays that the ruling of the lower Court be re¬ 
versed and the case remanded for trial on its merits. 

Respectfully submitted, 

Louis G. Karzis, Appellant, 

For himself, 

304 Evans Building 

1420 New York Avenue, N. W. 

Washington 5, D. C. 
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IN THE 


United States Court of Appeals 

District of Columbia Circuit 


No. 9832. 


LOUIS G. KARZIS, Appellant, 
v. 

LOUIS COUREMBIS, Appellee . 


BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF THE CASE. 

The issue presented to the trial court and the only ques¬ 
tion to be considered here is, Did the complaint state a 
cause of action? 


SIT] 


ARY OF ARGUMENT. 


We contend that the complaint was fatally defective. 
The agreement of July 17, 1946, was free from ambiguity 
and complete .upon its face. Alleged oral negotiations 
ante-dating that agreement could not be relied on to 
modify or contradict its terms. Plaintiff was not defrauded 
or imposed upon. When the assignment was made, he was 
confronted with the immediate prospect of losing Four 
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thousand dollars ($4,000) paid as a deposit, together with 
a suit for either damages or specific performance. For¬ 
feiture and suit were avoided by the challenged agreement. 
In addition, he recovered a deposit apparently lost and 
realized a profit besides. From July 17, 1946 until Jan¬ 
uary 12, 1948, he acquiesced in the agreement, permitted 
the defendant to change his position to his detriment, and 
retained Five thousand dollars ($5,000) received under the 
agreement. Such acquiescence and laches defeated his 
right to complain. 


ARGUMENT. 

Point I. 

In substance, the complaint alleged that on May 6, 1946, 
plaintiff agreed to purchase from George B. Bryan real 
estate designated as premises No. 101 B Street, S. E., in 
the District of Columbia, for One hundred seventy-five 
thousand dollars ($175,000.00), Four thousand dollars 
($4,000.00) being payable in cash, Forty-six thousand dol¬ 
lars ($46,000.00) within sixty days, and the balance of One 
hundred twenty-five thousand dollars ($125,000.00) in an¬ 
nual installments of Six thousand two hundred fifty dollars 
($6,250.00) each, with interest at 4 1 / 4% per annum, the de¬ 
ferred purchase money to be secured by first deed of trust 
on the property. (R. 1, 2) Settlement was to be made 
within sixty days, and the seller agreed to give possession 
at the time of settlement. This contract was in writing, 
and a photostat copy was attached to the complaint as an 
exhibit. (R. 7-9) 

On July 1, 1946, the time of settlement vras extended to 
July 17, 1946. (R. 9) For some reason, not stated in the 
complaint, the contract was amended on July 15, 1946, so 
that instead of being required to deliver possession at the 
time of settlement, the seller was obligated to deliver the 
property subject to four existing leases, two of which did 
not expire until December 31, 1957. (R. 10-11) 
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After having been thus amended, the purchase contract 
was assigned by endorsement thereon to the defendant on 
J uly 15, 1946, for a consideration of Five thousand dollars 
($5,000.00), One thousand dollars ($1,000.00) thereof 
having been paid in cash, the balance represented by four 
promissory notes for One thousand dollars ($1,000.00) 
each, and payable on the 17th day of each month there¬ 
after until paid. (R. 4, 11) 

On July 17, 1946, plaintiff entered into a formal written 
agreement with the defendant, by the terms of which he 
was granted an option to repurchase at any time prior to 
January 17, 1948, upon payment of Two hundred twenty 
thousand dollars ($220,000.00), plus such amount as the 
defendant might have expended in the operation and main¬ 
tenance of the property, less rents collected during the 
period of his ownership. Defendant further agreed not 
to grant any new leases for any part of the property or to 
extend or renew any existing leases without plaintiff’s con¬ 
sent. (R. 4, 12-14) This agreement was acknowledged by 
both parties before a notary public. (R. 14) A photostat 
copy was likewise attached to the complaint as an exhibit. 
(R. 12-14) As will be observed by reference thereto, the 
agreement purports to be complete on its face. It recites, 
in substance, that plaintiff made the assignment because 
he was unable to comply with the terms of his purchase 
contract, and desired to have the option to repurchase said 
land at any time prior to January 17, 1948, “upon the 
terms and conditions hereinafter set forth”, and that the 
defendant was willing to grant him such option upon such 
terms and conditions. (R. 12-14) 

While there is no allegation in the complaint, the infer¬ 
ence is clear that pursuant to this agreement, defendant 
completed the purchase contract and took title to the prop¬ 
erty. Approximately one year later, (R. 1) plaintiff 
brought this suit, seeking to avoid the agreement or to 
have it recast on the ground that it was at variance with 
some prior assurances on the part of the defendant. These 
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1 ‘assurances” are not stated with any degree of certainty, 
but apparently plaintiff claims that defendant agreed to 
let him repurchase by paying a reasonable interest on such 
amounts as defendant might be required to advance. (R. 3) 
In the agreement, the amount required to be paid is fixed. 
(R. 12, 13) Plaintiff’s excuse for signing it as drawn is 
“being severely pressed for money so as not to be able to 
exercise free choice in the matter, and it being the last day 
of life remaining to the sales agreement, (he) received the 
grant to redeem the property under protest”. (R. 5) 
There is nothing in the agreement suggestive of a protest. 
On the contrary, plaintiff acknowledged it to be his act and 
deed, without qualification. 

Under these circumstances, we submit the complaint was 
fatally defective. The agreement was free from ambiguity 
and complete on its face. Alleged oral understandings 
ante-dating the agreement, and inconsistent with its terms 
were clearly inadmissible to vary, modify or contradict. 
This rule is firmly established and has been universally ap¬ 
plied. 

In Seitz v. Brewer 7 s Refrigerating Mach. Co., 141 U. S. 
510, 35 L. ed. 837, 840, the Court said: 

“Undoubtedly the existence of a separate oral 
agreement as to any matter on which a written con¬ 
tract is silent, and which is not inconsistent with its 
terms, may be proven by parol, if under the circum¬ 
stances of the particular case it may properly be in¬ 
ferred that the parties did not intend the written 
paper to be a complete and final statement of the 
whole of the transaction between them. But such an 
agreement must not only be collateral, but must relate 
to a subject distinct from that to which the written 
contract applies, that is, it must not be so closely con¬ 
nected with the principal transaction as to form part 
and parcel of it. And when the writing itself upon its 
face is couched in such terms as import a complete 
legal obligation, without any uncertainty as to the ob¬ 
ject or extent of the engagement, it is conclusively 
presumed that the whole engagement of the parties, 
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and the extent and maner of their undertaking, was 
reduced to writing/ ’ 

“Whether the written contract fully expressed the 
terms of the agreement was a question for the court, 
and since it was in this instance complete and perfect 
on its face, without ambiguity, and embracing the 
whole subject matter, it obviously could not be deter¬ 
mined to be less comprehensive than it was. And this 
conclusion is unaffected by the fact that it did not al¬ 
lude to the capacity of the particular machine. To 
hold that mere silence opened the door to parol evi¬ 
dence in that regard would be to beg the whole ques¬ 
tion.’ * | 

In Cortelyou v. U. S. Ex rel Thorpe, 32 App. D. C., 20, 
30, the Court said: 

“That a written contract, the terms of which are 
free from ambiguity and import a complete legal obli¬ 
gation, is conclusively presumed to record the inten¬ 
tion of the parties thereto in the absence of fraud, ac¬ 
cident, or mistake is too elementary a proposition to 
require elaboration here. 

“There is no sufficient averment of fraud here. Sub¬ 
jected to analysis the answer in effect admits that the 
manuscript delivered to and accepted by the public 
printer answers every requirement of the appropria¬ 
tion, which as above noted, contains the stated terms 
of the contract. The averment that, after having been 
offered one thing. Congress deliberately and in stated 
terms contracted for another thing,—for that we think 
is the effect of the averment, upon which we are to 
predicate fraud—can not be permitted to justify the 
admission of parol evidence.” 

In Kramer v. Harsch, 278 F. 860, 863, the Court said: 

“In the absence of fraud, accident, or mistake, none 
of which is charged here, parol evidence is not admis¬ 
sible to vary, add to, modify, or contradict the terms 
or provisions of the written instrument by showing 
the intentions of the parties or their real agreement 
with reference to the subject-matter to have been differ¬ 
ent from what is expressed in the writing. * * * 
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“The execution of a contract in writing supersedes 
and merges all oral agreements or stipulations con¬ 
cerning its terms with reference to the subject-matter. 
The whole engagement of the parties and the extent of 
their undertaking is presumed to have been reduced to 
writing. * * * The letters and documents fully set 
forth the contract between the parties and the extent 
of their undertaking. It was to avoid just such a sit¬ 
uation as has arisen that the defendants insisted that 
plaintiff make her order by letter or telegram. 

“This written contract was definite and complete, 
and the evidence shows that from beginning to end the 
parties were acting under its terms, and not those of 
the alleged oral contract. The conversations over the 
telephone, whatever they might have been, were 
merged in the letters and telegrams constituting the 
contract, and it was error to submit to the jury the 
question of whether the contract was written, oral, 
or partly written and partly oral. This question should 
have been decided by the court as a matter of law.” 

Applying the principle announced in the foregoing 
cases, it is clear that the complaint failed to state a cause 
of action. The alleged oral negotiations preceding the ex¬ 
ecution of the contract were merged in it. Plaintiff’s right 
to re-purchase and the terms and conditions annexed to it 
were specifically stated. These terms could not be modi¬ 
fied or contradicted by parol. 

Point II. 

Plaintiff was not defrauded. It is clear from the com¬ 
plaint that he never possessed the means to comply with 
the Bryan purchase contract. He alleges that from the 
date of that agreement he “had devoted his entire time, 
has spent considerable sums of money and had exerted 
great efforts trying to raise the $46,000 required to be 
paid * # # ” (R. 2) He secured one extension of time 
within which to settle. (R. 2) As of July 15, 1946, he was 
unable to perform. Apparently he was obliged to acqui¬ 
esce in an amendment of the original contract substan- 
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tially reducing the seller’s obligation thereunder. (R. 2) 
As of the later date of settlement fixed by the amended con¬ 
tract, he was still unable to perform. He was then con¬ 
fronted with the imminent prospect of losing his deposit, 
and a possible suit because of his default. By making the 
agreement with the defendant, forfeiture and suit were 
avoided. A substantial sum was realized in cash immedi¬ 
ately. He was relieved from the purchase contract, 
negotiated on a “shoestring”, and pocketed a profit of One 
thousand dollars ($1,000.). In other words, by shifting the 
burden of a contract which he could not carry, he recouped 
a $4,000 deposit and a substantial profit in a period of about 
sixty days. There is no suggestion in the complaint that the 
real estate was worth more than the price fixed in the pur¬ 
chase agreement, and no basis whatever upon which it might 
be inferred that defendant obtained the property at an un¬ 
conscionable figure. Therefore, we submit it is utterly im¬ 
possible to conclude that plaintiff was imposed upon. 

Point III. 

Plaintiff’s right to challenge the contract of July 17,1946, 
w'as lost by acquiescence and laches. For more than a year 
after the contract was signed and delivered, plaintiff did 
nothing. He received $5,000 at the rate of $1,000 per month 
from July 15,1946. (R. 11.) By virtue of the agreement, he 
shifted to the defendant the responsibility under the pur¬ 
chase contract. As a result, defendant was compelled to pay 
carrying charges on the property, and was restricted from 
leasing or otherwise disposing of it. Five days before ex¬ 
piration of the option given him by the agreement, this 
action was brought. (R. 1.) We submit that under the 
circumstances, relief was clearly precluded because of his 
acquiescence and laches. 

The cases cited in plaintiff’s brief involve facts wholly 
different from the case at bar. They are clearly inappli¬ 
cable, and do not support his position. 
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CONCLUSION. 

The complaint failed to state a cause of action. Evidence 
as to the alleged oral understandings, inconsistent with the 
written contract, was plainly inadmissible to vary, modify 
or contradict its terms. No breach of the written contract 
was assigned. On the allegations of the complaint, it was 
impossible to spell out a case of fraud or imposition. By 
accepting the fruits of his agreement, and acquiescing there¬ 
in for more than a year, plaintiff’s right to relief, if any he 
had -was lost. Accordingly, the trial court properly dis¬ 
missed the action, and its judgment should be affirmed. 

Respectfully submitted, 

Louis M. Denit, 

A. Leckie Cox, 

Thomas A. Jackson, 

Attorneys for Appellee. 

Brandenburg & Brandenburg, 

Of Counsel. 




